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Anexă: 
Proba de traducere pentru serviciile de traducere din engleză în română
The present brief is submitted based on the LRCM studies: “Analysis of the compatibility of national legislation in the field of non-discrimination in employment with European standards”
 (2015) and the “Compatibility Analysis of the Moldovan legislation with the acquis on equality and non-discrimination” (forthcoming, 2015).

General

The core issue in the field of non-discrimination in Moldova remains the lack of effective legal instruments. Protocol no. 12 of the European Convention on Human Rights, European Charter for Regional or Minority Languages and the Optional Protocol for the European Revised Social Charter have not yet been ratified by the Parliament of Moldova. The core legal instrument on anti-discrimination in Moldova is Law no. 121 on Ensuring Equality
. However, the mechanisms established under this law are insufficient to ensure genuine protection, namely in the areas of effective remedies. The capacity of the Council for Preventing and Eliminating Discrimination and Ensuring Equality (hereinafter the Council) to effectively carry out its mandate is limited and needs strengthening.
Combating discrimination without the authority to sanction it


Since its establishment in 2013, the Council has delivered decisions for over 200 complaints,
 one third of which came back with a finding of discrimination.
 

These numbers appear to indicate that the Council offers a quick and accessible remedy for the potential victims. However, there are serious concerns as to the effectiveness of this remedy since the Council is not mandated to sanction the perpetrators. The Council is only mandated to issue recommendations and/or draw up a protocol regarding a misdemeanour, which the Council needs to bring to court in misdemeanour proceedings (proces contraventional), the court being the only body entitled to decide over the sanctions.
  

The recommendations issued by the Council are legally binding in a very strict legal interpretation of this term, given the fact that there is a provision in the Contravention Code that allows courts to sanction the persons (individuals and legal entities) for not implementing the Council’s decisions. However, for this to take place the Council needs first to issue recommendations, then monitor their application and if the recommendations are not implemented, the Council needs to draw up a misdemeanour protocol and bring it to court for the court to establish a sanction. This is a highly ineffective mechanism. Moreover, the mere term of “recommendation” suggests that the Council’s decisions are not legally binding documents and the public authorities treat them as not being mandatory. 

Besides the cases regarding the non-enforcement of the Council’s recommendations, the Council can issue misdemeanour protocols when they consider that the act of discrimination constitutes a misdemeanour. Based on the Council's 2014 activity report, 8 out of 15 misdemeanour protocols (53%) prepared by the Council were annulled by courts in misdemeanour proceedings. The Council reported that the primary reason for these decisions was due to lack of mandate. However, upon closer scrutiny, the actual reason for annulling the vast majority of these decisions was the presence of procedural flaws relating to the Council’s failure to respect formal requirements set by the Moldovan Contravention Code on misdemeanour protocols. For example, protocols were not signed by all of the members of the Council; did not state details regarding the respondent’s home address, profession; or were not signed by the respondent/alleged perpetrator.
 Current legislation likens the Council to agents empowered to find misdemeanours (similar to police officers). It does not establish the Council as a specialised body entitled to prevent and eliminate discrimination by actually sanctioning and providing adequate remedies.

The Council finds discrimination and issues misdemeanour protocols in a special quasi-judicial procedure, which includes a hearing of the parties. Law nr. 121 establishes, rightly, an important provision that is crucial for anti-discrimination cases, namely the right of the Council to draw negative inferences from the failure of the alleged perpetrator to provide the requested information. Hence, in cases where the alleged perpetrator ignored the Council and does not provide any reasonable justification, the Council has the right to examine the case and adopt a decision in the absence of the perpetrator. However, according to the Contravention Code, it is required that the misdemeanour protocol is drawn up in the presence of the perpetrator, which is simply impossible in anti-discrimination cases when the respondent/alleged perpetrator is not present at the hearing.

The above limitations lead to deficient practices and failure of the Council to provide an effective remedy. The acquis in the field of equality and non-discrimination requires the enforcement bodies to have at minimum effective, proportionate and dissuasive sanctioning powers.
  The Court of Justice of the EU stated that a purely symbolic sanction cannot be regarded as being compatible with the correct and effective implementation of EU directives.
 At present Moldova is in violation of these basic principles. 

� Study available in Romanian here: � HYPERLINK "http://crjm.org/wp-content/uploads/2015/02/CRJM-Raport-nediscriminare-in-munca.pdf" �http://crjm.org/wp-content/uploads/2015/02/CRJM-Raport-nediscriminare-in-munca.pdf� 


� The analysis was produced within the project “Promoting Equality - Strengthening the agents of change”, funded by European Union and implemented by Legal Resources Centre from Moldova and in partnership with the Euroregional Center for Public Initiatives. The analysis was presented for consultations with the stakeholders on 26 May 2015. It will be published in July 2015 in English, Romanian and Russian.


� Law on Ensuring Equality no. 121 from 25 May 2012, Official Gazette from May 29, 2012. 


� Council annual reports from 2013 and 2014 available here: � HYPERLINK "http://www.egalitate.md/index.php?pag=page&id=850&l=ro" �http://www.egalitate.md/index.php?pag=page&id=850&l=ro� 


� In 2013 – 2014, Council delivered 72 decisions regarding at least 101 complaints. Some of the complaints were joined due to the similarity of complaints.


� According to Council 2014 annual report, in 2013-2014 the Council issued 15 protocols for misdemeanours, which is 23% of the total number of decisions (65 in 2013-2014).


� Legal Resource Centre from Moldova/ Euroregional Centre for Public Initiatives, “Analysis of the compatibility of Moldovan legislation with the Acquis on equality and non-discrimination” 2015 p. 147 (unpublished). 


� Art. 15, 2000/43EC; Art. 27 2000/78EC; European Commission Against Racism, General Policy Recommendation no. 2; 1997 


� European Court of Justice, Accept v. CNCD case, para. 64.





